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	To
	
The Nederlandse Vereniging 	van Banken and their respective members (the "Addressees")	



	Date
	DRAFT
SUBJECT TO RECEIPT OF THE FINAL DUTCH SECURITY AGREEMENT

11 July 2024

	From
	Jurgen van der Meer and Eveline Fasseur

	RE:
	Template Dutch Security Agreement – CRR reference



Background and introduction
We refer to the draft template Dutch Security Agreement dated [31] January 2024 in the form annexed to this memorandum. Pursuant to this Dutch Security Agreement the Pledgor pledges all its Collateral consisting of Receivables, IP Rights and Movables (the "Right of Pledge"). Unless otherwise defined in this memorandum, capitalised terms and expressions defined in the Dutch Security Agreement have the same meanings when used in this memorandum.
[bookmark: _Hlk159923768]We refer to the relevant eligibility requirements for funded credit protection set out in Chapter 4 of Title II of Part 3 of Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential requirements for credit institutions and investment firms (as amended, the "CRR") under the standardised approach and/or the foundation IRB approach.
[bookmark: _Hlk158637726]The table below gives an overview where these CRR requirements have been included in the Dutch Security Agreement. Please note that a number of these requirements, including but not limited to operational, procedural, risk management and valuation requirements cannot be included in the Dutch Security Agreement. Such requirements are the responsibility of the lending institutions.


	CRR Reference
	Requirement
	Clause Omnibus Deed of Pledge/Legal Opinion/Lending Institutions

	Legal requirements

	Article 194(1)
(Article 194: Principles governing the eligibility of credit risk mitigation)

Article 207(3)
(Article 207: Requirements for financial collateral)


	The credit protection is enforceable in all relevant jurisdictions, as confirmed in a legal opinion from qualified legal counsel.
	As for The Netherlands, please see Legal Opinion (to be drafted).

	Article 194(2)

	The lending institution shall take all appropriate steps to ensure the effectiveness of the credit protection arrangement and to address the risks related to that arrangement.
	We refer to Clause 3 (Agreement and Creation of Pledge) and Clause 4 (Filing and Notification) of the Dutch Security Agreement.
Furthermore, we assume that the lending institutions will have taken all such appropriate steps.

	Article 194(3)
	The collateral used for funded credit protection must be eligible under Articles 197 to 200 and be sufficiently liquid and its value sufficiently stable over time to provide appropriate certainty as to the credit protection achieved.
	194(3)(a): see clause below. 
According to article 194(3) under b CRR, the asset must also be sufficiently liquid and their value over time must be sufficiently stable to provide appropriate certainty as to the credit protection achieved having regard to the approach used to calculate risk-weighted exposure amounts and to the degree of recognition allowed. This is a factual matter which should be assessed by lending institutions.



	Article 194(4)
	The lending institution must have the right to liquidate or retain, in a timely manner, the collateral in the event of the default, insolvency or bankruptcy of the client and of the custodian holding the asset. 
	Reference is made to article 3:248 Dutch Civil Code (Burgerlijk Wetboek) and Clause 7 (Authority to collect and to require possession), Clause 8 (Enforcement) and Clause 9 (Application of proceeds) of the Dutch Security Agreement.
We assume that the Facilities Agreement is CRR proof. For example:
-we assume that insolvency or bankruptcy of the client and of the custodian holding the asset is an Event of Default under the Facilities Agreement;
- we assume that the Facilities Agreement takes into account the definition ''timely manner";[footnoteRef:1]  [1:  For example, terms as 'EoD which is continuing' or the definition of Enforcement Event in the Dutch Security Agreements which refers to "[provided that an acceleration notice having been served by the Agent in accordance with the Facilities Agreement]."] 

- we assume that each lending institutions have direct exposure and direct rights to enforce under the Facilities Agreement. 

	Article 194(7) 
	Credit protection shall comply with the requirements of Section 3 of Chapter 4.

	The relevant requirements within such Section 3 of Chapter 4 of the CRR are set out at CRR Article 207, 209, 210 and 212 (1). See below.

	Article 194(8)
	An institution shall be able to demonstrate to competent authorities that it has adequate risk management processes to control those risks to which it may be exposed as a result of carrying out credit risk mitigation practices.
	This is a factual matter which should be assessed by lending institutions.

	194 (9)
	Notwithstanding the fact that credit risk mitigation has been taken into account for the purposes of calculating risk weighted exposure amounts and, where applicable, expected loss amounts, institutions shall continue to undertake a full credit risk assessment of the underlying exposure and be in a position to demonstrate the fulfilment of this requirement to the competent authorities. In the case of repurchase transactions and securities lending or commodities lending or borrowing transactions the underlying exposure shall, for the purposes of this paragraph only, be deemed to be the net amount of the exposure.
	This is a factual matter which should be assessed by lending institutions.

	Article 199 1(b) jo (5)
(Article 199: Additional eligibility for collateral under the IRB Approach)

	Institutions are only allowed to utilise receivables as eligible collateral 
(1(b)) under the IRB Approach and 
(5)(i) if the receivables are linked to a commercial transaction or transactions with an original maturity of less than or equal to one year. 
(5)(ii)Eligible receivables do not include those associated with securitisations, sub-participations or credit derivatives or amounts owed by affiliated parties. 
	(1(b) the lending institutions should use the IRB Approach 


(5)(i) it should be assessed that the pledged receivables are linked to a commercial transaction within an original maturity of not more than one year.[footnoteRef:2]  [2:  According to CRR, eligible receivables are claims with an original maturity of less than or equal to one year where repayment will occur through the commercial or financial flows related to the underlying assets of the borrower. This includes both self liquidating debt arising from the sale of goods or services linked to a commercial transaction and general amounts owed by buyers, suppliers, renters, national and local governmental authorities.  ] 

(5)(ii): responsibility lending institutions.

	Article 199 (c) jo (6) and (8)

	Institutions are only allowed to utilise movables as eligible collateral 
(i) under the IRB Approach and 
(ii) (a) there are liquid markets, evidenced by frequent transactions taking into account the asset type, for the disposal of the collateral in an expeditious and economically efficient manner. Institutions shall carry out the assessment of this condition periodically and where information indicates material changes in the market; 
(b) there are well-established, publicly available market prices for the collateral. Institutions may consider market prices as well-established where they come from reliable sources of information such as public indices and reflect the price of the transactions under normal conditions. Institutions may consider market prices as publicly available, where these prices are disclosed, easily accessible, and obtainable regularly and without any undue administrative or financial burden; 
(c) the institution analyses the market prices, time and costs required to realise the collateral and the realised proceeds from the collateral; 
(d) the institution demonstrates that the realised proceeds from the collateral are not below 70 % of the collateral value in more than 10 % of all liquidations for a given type of collateral. Where there is material volatility in the market prices, the institution demonstrates to the satisfaction of the competent authorities that its valuation of the collateral is sufficiently conservative. 
Institutions shall document the fulfilment of the conditions specified in points (a) to (d) of the first subparagraph and those specified in Article 210. 
	(i) the lending institutions should use the IRB Approach 
(ii) This is a factual matter which should be assessed by lending institutions.

	Article 200 (a) and (b)
(Other funded credit protection)
	Institutions may use the following other funded credit
protection as eligible collateral:
(a) cash on deposit with, or cash assimilated instruments held by, a third party institution in a non-custodial arrangement and pledged to the lending institution;
(b) life insurance policies pledged to the lending institution;[footnoteRef:3] [3:  Life insurance policies pledged to a lending institution can qualify as eligible collateral if all the conditions as described in Article 212(2) are met. However, as it is not common to pledge life insurance policies to lending institutions in commercial deals, we have not taken that into account.
] 

	Reference is made to Article 212 (1) below.

	Article 207
(Requirements for financial collateral)
	The relevant requirements are summarised below:
	

	
	Article 207(2): The credit quality of the client and the value of the collateral shall not have a material positive correlation.
Where the value of the collateral is reduced significantly, this shall not alone imply a significant deterioration of the credit quality of the client. Where the credit quality of the client becomes critical, this alone shall not imply a significant reduction in the value of the collateral.
	This should be assessed by the lending institutions as a factual matter.

	
	Article 207(3): Institutions shall fulfil any contractual and statutory requirements in respect of, and take all steps necessary to ensure, the enforceability of the collateral arrangements under the law applicable to their interest in the collateral. Institutions shall have conducted sufficient legal review confirming the enforceability of the collateral arrangements in all relevant jurisdictions. They shall re-conduct such review as necessary to ensure continuing enforceability 
	This is a factual matter which should be assessed by lending institutions.

In respect of the legal review confirming the enforceability of the Right of Pledge, please see the Legal Opinion (to be drafted). This memorandum does not address the effectiveness and enforceability of the Right of Pledge.

	
	Article 207(4): Institutions shall fulfil all the following operational requirements:
(a) they shall properly document the collateral arrangements and have in place clear and robust procedures for the timely liquidation of collateral;
(b) they shall use robust procedures and processes to control risks arising from the use of collateral, including risks of failed or reduced credit protection, valuation risks, risks associated with the termination of the credit protection, concentration risk arising from the use of collateral and the interaction with the institution's overall risk profile;
(c) they shall have in place documented policies and practices concerning the types and amounts of collateral accepted;
(d) they shall calculate the market value of the collateral, and revalue it accordingly, at least once every six months and whenever they have reason to believe that a significant decrease in the market value of the collateral has occurred;
(e) where the collateral is held by a third party, they shall take reasonable steps to ensure that the third party segregates the collateral from its own assets;
(f) they shall ensure that they devote sufficient resources to the orderly operation of margin agreements with OTC derivatives and securities-financing counterparties, as measured by the timeliness and accuracy of their outgoing margin calls and response time to incoming margin calls;
(g) they shall have in place collateral management policies to control, monitor and report the following:
(i)  the risks to which margin agreements expose them;
(ii)  the concentration risk to particular types of collateral assets;
(iii) the reuse of collateral including the potential liquidity shortfalls resulting from the reuse of collateral received from counterparties;
(iv) the surrender of rights on collateral posted to counterparties.
	This is a factual matter which should be assessed by lending institutions.
Only in relation to 207 (4) (a) regarding 'properly document the collateral arrangements' reference is made Dutch Security Agreement. 
















Only in relation to 207 (4) (e): Reference is made to Clause 6.8 (d) (Undertakings applicable to Movables) of the Dutch Security Agreement.  


	Article 209
(Requirements for receivables)
	Article 209 (2) 
(a) The legal mechanism by which the collateral is provided shall be robust and effective and ensure that that institution has clear rights over the collateral including the right to proceeds from the sale of collateral;








(b) institutions shall take all steps necessary to fulfil local requirements in respect of the enforceability of security interest. Lending institutions shall have a first priority claim over the collateral although such claims may still be subject to the claims of preferential creditors provided for in legislative provisions;



















(c) institutions shall have conducted sufficient legal review confirming the enforceability of the collateral arrangements in all relevant jurisdictions;
(d) institutions shall properly document their collateral arrangements and shall have in place clear and robust procedures for the timely collection of collateral;

(e) institutions shall have in place procedures that ensure any legal conditions required for declaring the default of a client and timely collection of collateral are observed;
(f) in the event of a client's financial distress or default, institutions shall have legal authority to sell or assign the receivables to other parties without consent of the receivable clients.
	
(a) As for The Netherlands, please see the Legal Opinion (to be drafted) and Clause 7 (Authority to collect and to require possession), Clause 8 (Enforcement) and Clause 9 (Application of proceeds) of the Dutch Security Agreement.
Clause 9: "The Pledgee shall apply the proceeds from the sale or the collection of any Collateral towards satisfaction of the Secured Obligations in accordance with the provisions of the Facilities Agreement, subject to mandatory provisions of the laws of the Netherlands."
We assume that the Facilities Agreement complies with CRR.
(b): As for The Netherlands, please see the Legal Opinion (to be drafted) in respect of the enforceability of security interest. 
Reference is made to Clause 5.1 (e) of the Dutch Security Agreement:
"subject to paragraph (d) of Clause 3.7 (Parties' intent), this Agreement creates, or with respect to Collateral to be acquired in the future will create, a valid first ranking pledge over its Collateral, subject only to any security provided to preferential creditors provided for in legislative provision and permitted under the Facilities Agreement and […]."
We assume that "permitted under the Facilities Agreement" only caters for 'claims of preferential creditors provided for in legislative provisions'.
Furthermore, if a security right is expressed to be first ranking, this does not mean to imply that it will, in all circumstances, rank prior to all other rights in respect of the Collateral concerned.
Furthermore, responsibility lending institutions.

(c) as for The Netherlands, please see the Legal Opinion (to be drafted). 


(d) regarding 'properly document the collateral arrangements' reference is made to the Dutch Security Agreement. Furthermore, responsibility lending institutions.

(e) responsibility lending institutions. 

(f) reference is made to article 3:248 Dutch Civil Code (Burgerlijk Wetboek) and Clause 7 (Authority to collect and to require possession) and Clause 8 (Enforcement) of the Dutch Security Agreement. We assume that client's financial distress is an Event of Default under the Facilities Agreement.
We assume that consent of the receivable clients is either granted to the financial institutions or not needed from the receivables clients. 

	
	Article 209 (3)
The following requirements on risk management shall be met:
(a) an institution shall have in place a sound process for determining the credit risk associated with the receivables. Such a process shall include analyses of a client's business and industry and the types of customers with whom that client does business. Where the institution relies on its clients to ascertain the credit risk of the customers, the institution shall review the clients' credit practises to ascertain their soundness and credibility;
(b) the difference between the amount of the exposure and the value of the receivables shall reflect all appropriate factors, including the cost of collection, concentration within the receivables pool pledged by an individual client, and potential concentration risk within the institution's general methodology. Institutions shall maintain a continuous monitoring process appropriate to the receivables. They shall also review, on a regular basis, compliance with loan covenants, environmental restrictions and other legal requirements;
(c) receivables pledged by a client shall be diversified and not be unduly correlated with that client. Where there is material positive correlation, institutions shall take into account the attendant risks in the setting of margins for the collateral pool as a whole;
(d) institutions shall not use receivables from affiliates of a client, including subsidiaries and employees, as eligible credit protection;
(e) institutions shall have in place a documented process for collecting receivable payments in distressed situations. Institutions shall have in place the requisite facilities for collection even when they normally rely on their clients for collections.
	This is a factual matter which should be assessed by lending institutions.

	Article 210
(Requirements for other physical collateral)
	Article 210
(a) the collateral arrangement under which the physical collateral is provided to an institution shall be legally effective and enforceable in all relevant jurisdictions and shall enable that institution to realise the value of the collateral within a reasonable timeframe;
 

(b) with the sole exception of permissible first priority claims referred to in Article 209(2)(b), only first liens on, or charges over, collateral shall qualify as eligible collateral and an institution shall have priority over all other lenders to the realised proceeds of the collateral;


















(c) institutions shall monitor the value of the collateral on a frequent basis and at least once every year. Institutions shall carry out more frequent monitoring where the market is subject to significant changes in conditions; 
(d) the loan agreement shall include detailed descriptions of the collateral as well as detailed specifications of the manner and frequency of revaluation; 
(e) institutions shall clearly document in internal credit policies and procedures available for examination the types of physical collateral they accept and the policies and practices they have in place in respect of the appropriate amount of each type of collateral relative to the exposure amount; 
(f) institutions' credit policies with regard to the transaction structure shall address the following: 
(i) appropriate collateral requirements relative to the exposure amount; 
(ii) the ability to liquidate the collateral readily; 
(iii) the ability to establish objectively a price or market value; 
(iv) the frequency with which the value can readily be obtained, including a professional appraisal or valuation; 
(v) the volatility or a proxy of the volatility of the value of the collateral.
(g) when conducting valuation and revaluation, institutions shall take fully into account any deterioration or obsolescence of the collateral, paying particular attention to the effects of the passage of time on fashion- or date-sensitive collateral; 
(h) institutions shall have the right to physically inspect the collateral. They shall also have in place policies and procedures addressing their exercise of the right to physical inspection; 
(i) the collateral taken as protection shall be adequately insured against the risk of damage and institutions shall have in place procedures to monitor this. 
	(a) as for The Netherlands, please see the Legal Opinion (to be drafted) and Clause 7 (Authority to collect and to require possession) and Clause 8 (Enforcement) and Clause 9 (Application of proceeds) of the Dutch Security Agreement.
We assume that the Facilities Agreement complies with  CRR with respect hereto, in particular with respect to 'within a reasonable timeframe'.
(b) as for 'first liens' reference is made to Clause 5.1 (e) of the Dutch Security Agreement (Representations and Warranties): 
"subject to paragraph (d) of Clause 3.7 (Parties' intent), this Agreement creates, or with respect to Collateral to be acquired in the future will create, a valid first ranking pledge over its Collateral, subject only to any security provided to preferential creditors provided for in legislative provision and permitted under the Facilities Agreement and with respect to Movables only to the extent such Movables are located in the Netherlands on the date of this Agreement or, with respect to Movables to be acquired in the future, on the date such Movables are acquired by the Pledgor;".
We assume that "permitted under the Facilities Agreement" only caters for 'claims of preferential creditors provided for in legislative provisions'.
Furthermore, if a security right is expressed to be first ranking, this does not mean to imply that it will, in all circumstances, rank prior to all other rights in respect of the Collateral concerned.
(c) reference is made to Clause 6.2 (Inspection of Collateral and books and records) of the Dutch Security Agreement. Furthermore, responsibility lending institutions. 
(d) responsibility lending institutions.


(e) and (f): responsibility lending institutions. 


















g) responsibility lending institutions. Reference is also made to Clause 6.4 (Duty to notify the Pledgee) and 6.10 (Undertaking to provide further security) of the Dutch Security Agreement.
(h): reference is made to Clause 6.2 (Inspection of Collateral and books and records) of the Dutch Security Agreement.
(i): reference is made to Clause 6.8 (a) (Undertakings applicable to Movables) of the Dutch Security Agreement. 
Furthermore, responsibility lending institutions. 

	[bookmark: _Hlk163572990]Article 212
(Requirements for other funded credit protection)
	[bookmark: _Hlk164157533]Article 212 (1)[footnoteRef:4] [4:  If one can get comfortable that the Bank Receivables fall within Article 212(1) CRR then they would be eligible as "other funded credit protection" under the standardised approach and/or the foundation IRB approach if the relevant CRR requirements are met.] 

Cash on deposit with, or cash assimilated instruments held by, a third party institution shall be eligible for the treatment set out in Article 232(1), where all the following conditions are met: 
(a) the borrower's claim against the third party institution is openly pledged or assigned to the lending institution and such pledge or assignment is legally effective and enforceable in all relevant jurisdictions and is unconditional and irrevocable;
 (b) the third party institution is notified of the pledge or assignment; 


(c) as a result of the notification, the third party institution is able to make payments solely to the lending institution or to other parties only with the lending institution's prior consent.[footnoteRef:5] [5:  There is no relevant public guidance on the interpretation of Article 212(1) CRR. One could argue that this prior written consent means 'consent given at or immediately prior to payment' and that this means that the bank account should be blocked to qualify the Bank Receivables as eligible collateral.] 

	

(a) reference is made to the Dutch Security Agreement and in particular Clause 3 (Agreement and Creation of Pledge) and Clause 4.3 (Notification – Bank Receivables) and Schedule 6 (Form of Bank Consent Letter).



(b) reference is made to Clause 4.3 (Notification – Bank Receivables) and Schedule 6 (Form of Bank Consent Letter) of the Dutch Security Agreement.

(c) reference is made to Clause 7.1 (Authority to collect Receivables) and to Option 1B of Schedule 6 (Form of Bank Consent Letter) of the Dutch Security Agreement.[footnoteRef:6] [6:  Please see alternative text of Clause 7.1 (Authority to collect Receivables) regarding the 'blocked' account. TO BE DRAFTED BY ND.] 



	Article 237
(Maturity mismatch)
	(a)	The maturity of the protection must match the covered exposure; or
(b)	The credit protection must have an original maturity of at least one year and a residual maturity of no less than three months.
	Reference is made to Clause 10 (Cancellation) of the Dutch Security Agreement. We assume the Facilities Agreement complies with CRR  with respect hereto.






addressees and purposes 
	This memorandum is given for the sole benefit of the Addressees and may not be relied upon by or disclosed to anyone else without our prior written consent save for disclosure to the relevant regulatory and/or supervisory authorities having jurisdiction over the Addressees on the basis that (i) such disclosure is made solely to enable any such person to be informed that a memorandum has been given and to be made aware of its terms but not for the purposes of reliance, (ii) we do not assume any duty or liability to any person to whom such disclosure is made and (iii) such person agrees not to further disclose this memorandum or its contents to any other person, other than as permitted above, without our prior written consent.
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